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BY THE COURT:

This appeal is fromthe denial of habeas corpus relief to an
Al abama prisoner facing execution tonight at mdnight. Thi s
petition for habeas relief is not his first. W have expedited the
appeal, had briefing fromthe parties, and heard oral argunent.
The briefing and argunent addressed the nerits as well as
petitioner's notion for a stay of execution and respondents’ notion
to vacate the district court's certificate of probable cause.’

The district court's certificate of probable cause was

l[imted to one issue, although petitioner asserted several issues

'About the Motion to Vacate the District Court's Certificate
of Probabl e cause, we admt that we have doubts about whether the
district court properly applied the correct |egal standard when
it granted CPC. Wien a district court expressly applies the
wong standard in granting CPC, the circuit court may quash the
CPC and decline to decide the appeal. Kraner v. Kemma, 21 F.3d
305, 307 (8th Cr.1994). W |eave open the possibility of
gquashing district court CPCs in other circunstances that suggest
that the CPC was granted as a result of a legal error. But, we
are aware that our own rule, 11th Gr.R 22-3(a)(7), favors a
di sposition on the nerits when a CPC has been issued by the
district court; and in this case, we will accept and decide the
appeal. The Mdtion to Vacate CPC is DEN ED



in district court. W declined to broaden the certificate.® So,
only one question is presented in the appeal: whether petitioner
(especially considering doctrines such as abuse of the wit and
procedural bar) is entitled to an evidentiary hearing on his claim
that electrocution as adm nistered in Al abama violates the Eighth
Amendnent to the United States Constitution.

Al though the district court granted a certificate of probable
cause on this question, that court answered the question "no" and
hel d no evidentiary hearing. The district court's opinion sets out
nore than one reason for denying an evidentiary hearing. For the
pur poses of this appeal, however, it is enough for us to concl ude,
as we do conclude, that the district court did not err in deciding
as a matter of |law that petitioner had abused the wit and that
relief is barred. As was explained in the district court's
opi nion, the claimthat electrocution as admnistered in Al abama
violates the E ghth Amendnment was avail able—+factually and

| egal | y-when petitioner filed his first habeas petition.?

W did not have the whole record before us at the time. W
saw no need, under the circunstances, for a conplete record
before acting on petitioner's Application for a Certificate of
Probabl e Cause to this court. See generally, In re Wods, 249
F.2d 614 (9th G r.1957) (entire record not required).

Cisby's first habeas petition was filed on May 24, 1985,
and was anmended on July 1, 1985. disby rai sed—and then
abandoned—the followi ng ground for relief in his first petition:

VI. Electrocution as admnistered in Al abama is an
unnecessarily cruel nmeans of execution, constituting
wanton torture in excess of the nmeans necessary to
extingui sh human life, and is [not] justified as a
means for achieving any legitimte governnental end,
and thus is violative of the Eighth Armendnent to the
Constitution. (In support of this claim Petitioner
of fers the newspaper clipping attached hereto as
Exhibit "B".) [Appendi x N-Yol une 3]



Petitioner has shown no cause for failing to assert and to litigate
the claimin his first petition; and for courts to decline to
adjudicate the claimin this second petition is not manifestly
unj ust.

The denial of the Petition for Wit of Habeas Corpus is
AFFI RVED.

Because the rights of the parties in the appeal have now been

deci ded, the Mdtion for Stay of Execution is DEN ED



